EF B A rETN

i IR AN RE WY

TEE ORAMEE COMNEY Bk ASSACIATION

CrEENC

PRESIDENT Joed 5 AMiliband
PRESIDENT-ELECT Tarsni B, Mhurphy
TREASURER Richard . Millar, e
SECRETARY Foben ). Gerand
PAST PRESIDENT Donabd 5. Gray
EXECUTIVE MRECTOR Diorma H. Fouste
wm@? Fredric 1. Albert
Jomatihan Barney Barmy [. Besser
Richard Brady Evahlaste Bovd
Alan | Crivany John L Dadid
Geace E Emeny Michae] L. Fell
Mlaria Hemandez Eim Hubbani
Todd I, Ity Stuan . fasper
Marrann jooes Tendy |. Mickehon-Hirmbaum
Rirk H, Makarura Joseph Nigpa
R. Thomas Petrerson Thomas A Pistone
Don I, Sessions Chriszina b Swone
aren ‘Walter R Seont Wie
Dean | Tipser
ANFEFILIATE
ASS0COF OC DEFUTY DISTRICT ATTORNEYS
OC ASIAN AMERICAN BAR
(€ BARRISTERS O FEDERAL BAR
G HISPANIC BAR O DEPUTY PUBLIC DEFENDERS
(€ TRIAL LARYERS DG WOMEN LYWYERS
S0LTH OC BaR WEST OC BAR
ORI, SR
EDITOR-IN-CHIEF Jeremy M. Bsller
MANAGING EDITOR. Trudv Levindalske
MCLE EDITOR Suranpe V. Chamberkain
FAMILY LAY EDITORS The Hon. Bichand G. Vogl
i Leslee |, Newman
STUDENT EXTERNS Kirishi Hong. Jason A Smith
Kirsten [izvid Libman

CONTRIBLUTING EINTORS  Michael Rashe, Willtam Vopeler

DESIGNER Silliam Sumss Design, o
PRINTING We Do Graphics, Inc.
ADVERTISING Stephanie Collins

{0440 6700, ext 200
DISTRIBUTION Unised Printing & Mailing

(RANGE OOUNTY LARYER [UFS 307060, 158N 10790430 pul-
fishwed mrwrrly be e Orssnge County Bar Asaclasion, Bl Box 17777, Invee
CASMRILTTTT 43 #6700, i distriboted e ol acrive dnd et OCHA -
tr leaders, s e imterestend i thee axfemnorreen: of bew and jusbee.

Announcemeats wad advertsing are due by the firn bus-
ness day of the month prios 1o the pubSication date, e.3., by
Jule 1, for the August jssue. Articles and leners &re dwe no
later tham six weeks before the publication dage and mast be
signed. Send hard copre and W sk to the OCBA. Articles are
subject o editing, Mewse regoest Writer's Guidelines and cos-
Iract priar 1 submission,

The price of a vearly sobscrision i inchuded i the does of desociation:
manben. Al sehecrptons ae $3600, single copy e B LI
Chorge of addres must reach the Asvctation offioe sx weels i advance of
the met e doie FOGTWMWATER:  Sened arklees charges 0 ORANCE
COUNTY LASVER, Orampe Counn Bar Amncistion, PO Box 17777, Inine.
LA 9637777, Presindicads puastage paid ot Santa An, Calfiomia,

LETTERS= Letiers from readers wre wefiome.  Please lirit bemers
¥ 150w and include vir sddress and phone number. DRANGE
CTLNTY LARVER reserves the right o edit and conderse letiers far pub-
lication,  Please wend b Letlers 1o the Eduor ORANGE DOLNTY
LAVER, PO, Bas L7777, Imvine, O MR623-TTTT,

Coperighl €300 Deange Courty Bar fsocation. Al ights reserved.
wmwﬁmmmhMIMmmm

T articks and lefiess v in i SRUSGE CDUNTY LWNER
mhmmﬂnhmﬂﬁwmh
Pasonciations, (e Filisorsor the pfher columniss. Al lepal and offer muem dii-
cueme are ok b the prarpoee of drewrig qucific gl or oifwer problems.
Aol ofhers 2 srongly advme ke mdependeniy e all s,

e are alwanys inleresed in receiving original articles.

hezepvtare o cebvertising be: i (g Gy Lawr rapagine doss
ol corstinie sndneseent of roduct or servins aberised. T entesy
of achh was ol chochee by ety Drange County Bar Aenciation el
o memnshers (00K Mo reyreenibations an rade by e DUES,

By Michael V. Sanders

ASES INVOLVING DAMAGE to

real estate often focus primarily

on remediaion or repair costs as the
measure of damages. A construction defect
case, for example, will entail considerable
investigation to determine whether or nat a
particular component was built to code, and if
proper standards of care were exercised in
construction. If not, additional research will
seek to determine responsibility, type and
scope of repair, and ultimately, cost.
Diminution in value is arguably the best
measure of true economic loss, but its
importance is often overlooked in real estate
damage cases.

Legal Background

The idea of diminished property value as a
limit to damages was articulated nearly a
century ago in Salstrom v. Orleans Bar Gold
Mining Company, 153 Cal. 551 (1908),
where the court ruled that damages should be
computed as the lesser of cost to repair or the
value of the property before the injury. This
rule was reiterated in a number of subsequent
cases. For example, the concept was restated
in Mozzetti v. City of Brisbane, 67
Cal.App.3d 565 (1977), creating the modern
version of the "lesser of rule” limiting
property damages to the lesser of diminution
in value, or the cost of repairing the injury
and restoring the premises to their original
condition. In Heninger v. Dunn, 101
Cal.App.3d 858 (1980) and Orndorff v.
Christiana  Community  Builders, 217
Cal.App.3d 683 (1990), courts in fact allowed

repair costs which exceeded lost value,
creating the personal reason exception to
the lesser of rule, where "there is a reason
personal to the owner for restoring the
original condition,” provided there is a
reasonable nexus between the repair costs,
damage to the property, and value after
repair (Orndorff, at 684).

In the area of construction defects, a very
recent appellate decision, Aas v. Superior
Court of San Diego County, 64 Cal.AppAth
916 (1998), denied recovery in negligence
for economic losses absent persona injury
or resultant damage—but this case is
presently under review by the California
Supreme Court. Whether or not vaue
diminution is ultimately adopted as the
measure of damages in a particular case, it
is clear that this alternative should be
considered carefully as part of overall case

strategy.

Measuring Value Diminution

An appraiser is most often retained in
real estate damage cases to assist in
measuring value diminution. Undamaged
value is often a starting point for this
analysis, providing an upper limit to
damage claims, and aso a basis from
which to apply percentage deductions for
diminution, if applicable.

Property vaue diminution is frequently
measured using case studies, where
properties with a particular attribute (e.g., a
history of geotechnical problems or
environmental contamination) are
compared with otherwise similar properties
lacking such attribute.
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Significant differences relative to price
and/or marketability would tend to support
the existence of a value impact, while lack
of measurable differences might suggest
little or no diminution. While case study
properties need not be directly comparable
to the subject, it is important that they bear
some similarity with respect to the attribute
under study. In some cases, the subject
itself may have sold or expeienced other
market activity (or lack thereof) which
would make it suitable for study.

Case studies may be individual
properties, which are often analyzed using a
standard adjustment grid format.  For
example, a case study property with a
history of geotechnical problems that sold
for $1,000,000, might be compared to
three otherwise similar properties without
geotechnical disclosures which sold for
adjusted prices of $1,200,000-1,300,000,
suggesting a discount of approximately
17-23%. Ideally, several such case studies
would be used to provide conclusive
evidence of value diminution, or lack
thereof.

Multiple property case studies involve
the analysis of a group of relatively
homogeneous damaged properties, which
are compared to other groups of
undamaged properties to evaluate possible
differences in price, sales velocity or other
measures of market activity. This type of
analysis is often useful in class actions and
residential  construction  defect cases
involving large numbers of plaintiffs,
using statistical measures of centra
tendency and time trending. Multiple
property studies are particularly amenable
to graphica anaysis, which is especially
helpful in alowing a layman to see a
visual picture of complex mathematical
relationships. Graphical time series
analysis also allows the appraisal expert to
examine the subject's market behavior
relative to critical events, such as when
alleged problems became known, suit was
filed and disclosure became mandatory,
€tc.

Summary

There are numerous variations on the
case study approaches described. They
illustrate, however, the practicaity of
measuring value diminution using market-
based information. The  appraisa
profession has long acknowledged that
cost does not equal market value;
similarly, cost of repair or remediation
does not necessarily equa vaue
diminution, which in most cases provides
a better measure of real economic loss. It
is clear that the courts intend for
diminution in value to be an aternative
measure of damages in real property cases,
and is prudent for counsel to investigate
this alterndive, either for their own case,
or for the purpose of addressing opinions
that will likely be proffered by opposing

experts.
-

Michael V. Sanders, MAI, SRA is an
independent real estate appraiser,
specializing in real estate damages and
value diminution. He is a designated
member of the Appraisal Institute and can
be reached via e-mail at sanders@earth-
link.net.
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